REPORT AND RECOMMENDATIONS 

Scope/Boundaries Subcommittee

December 11, 2002

1.  The Scope/Boundaries Subcommittee reviewed the following issues assigned by the full committee:

A.  Should a proposal be made to amend the definitions of “record” in Iowa Code sections 22.1(3), 304.2(6), and 554D.103(16) for the purpose of making each definition the same?

B.  What action should be taken to ensure that rules adopted by the State Records Commission under Iowa Code section 304.7 were not in conflict with rules adopted by the Secretary of State/Iowa Technology Department under Iowa Code section 554D.120(3)?   

The definitions of “record” are as follows:

22.1(3)

As used in this chapter, "public records" includes all records, documents, tape, or other information, stored or preserved in any medium, of or belonging to this state or any county, city, township, school corporation, political subdivision, nonprofit corporation other than a county or district fair or agricultural society, whose facilities or indebtedness are supported in whole or in part with property tax revenue and which is licensed to conduct pari-mutuel wagering pursuant to chapter 99D, or tax-supported district in this state, or any branch, department, board, bureau, commission, council, or committee of any of the foregoing. 

"Public records" also includes all records relating to the investment of public funds including but not limited to investment policies, instructions, trading orders, or contracts, whether in the custody of the public body responsible for the public funds or a fiduciary or other third party.

304.2(6)

"Record" means a document, book, paper, photograph, sound recording or other material, regardless of physical form or characteristics, made, produced, executed or received pursuant to law in connection with the transaction of official business of state government. "Record" does not include library and museum material made or acquired and preserved solely for reference or exhibition purposes, miscellaneous papers or correspondence without official significance, extra copies of documents preserved only for convenience of reference, and stocks of publications and processed documents. 

554D.103(16)

"Record" means information that is inscribed on a tangible medium or that is stored in an electronic or other medium and is retrievable in perceivable form.

2.   Subcommittee recommendation:

The subcommittee recommends leaving the current definitions in place.  

3.  Rationale for recommendation:
1.  In reviewing the definitions, the subcommittee believes the definitions are not in conflict as far as defining “record.”       

2.  There is some question concerning a “public” record.  Under 22.1(3) it is “ in any medium, of or belonging to this state…” and under 304.2(6) it is “in connection with the transaction of official business of state government.”  

3.  One issue is whether a personal email communication under 22.1(3) becomes a “public” record because it is received on a state computer (medium belonging to the state).  The current interpretation by the Attorney General’s Office is that such a communication is not a “public” record.  The language of 304.2(6) is clearer than 22.1(3) in that such a communication would not be a “public” record.   

4.  The subcommittee felt that 304.2(6) definition would be the most favorable.  However, concern was expressed that certain organizations would view amending the definition in 304.2(6) into 22.1(3) as an attempt to lessen public access (despite the interpretation of 22.1(3) by the Attorney General’s office).  In light of problems/litigation involving public records (especially the recent email issue), the subcommittee believes that the State Records Commission should not be put in the middle of that debate.     

4.  Resolution of potential conflicting rule making procedures:
The subcommittee believes that any potential problems with conflicting rules being adopted concerning technology issues have been resolved by having representatives from the agencies named in Chapters 304 and 554D on the ERC.  Communications to everyone involved can now be properly centralized.      

Submitted by Charlie Smithson, Subcommittee Chair
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